Although most bags are eventually found, the delay is frustrating and expensive to the passengers. Businesspersons fly to attend meetings or make presentations at which they are expected to arrive in proper business attire. Lawyers fly to appear in court or take depositions. Entertainers fly to perform in their needed clothing and with their needed musical instruments. Even vacationers, when deprived of their wardrobe, sporting gear and medications, can lose the enjoyment of precious days of their hard-earned holiday. Virtually everyone traveling is doing so for a reason and has a genuine need for their packed items. This need is usually immediate-necessary on the day of arrival or at the start of business early the next morning. Clothing in a lost suitcase typically does not arrive until the next day, well after the event for which it was needed has begun. Toiletries, vital medicines and other required items are likewise delayed. Delays average 31.2 hours from the passenger's filing of the lost luggage report. 5 Gone are the days when airlines would present a traveler whose luggage has been lost with a voucher and kit of overnight toiletries. The airlines' attitude today when they lose luggage is one of callous indifference. Though required to do so by regulation, airlines often fail to inform passengers of their rights. 6 The new response is that "company policy" does not permit reimbursement of damages for delayed luggage 7 -a policy often in direct violation of applicable law. 6. 14 C.F.R. § 254. 5 (2007) . This regulation may also be cited as Federal Aviation Regulation 254.5 (F.A.R. 254.5) and within the aviation industry is usually cited as F.A.R. 254.4. Under 14 C.F.R. § 254.4 the passenger has a right to written notice of either (a) any monetary limitation on airline's baggage liability to passengers; or (b) the following: "Federal rules require any limit on airline's baggage liability to be at least $3,000 per passenger. In the United States, baggage handling systems are typically owned and operated by the airlines, rather than the airport. The situation varies from airport to airport and from airline to airline. Some airlines have their own baggage system, some share baggage systems with other airlines, and some hire third party companies to provide a baggage system. Elsewhere in the world, airports typically lease baggage handling systems that are then used by all airlines operating at the airport. More sinister causes (not discussed in the congressional report) include the offloading of passenger baggage to accommodate revenue cargo. This reason for losing a passenger's luggage seems to say that the airline's attitude here is to just take the cargo, for more revenue, while letting the passenger who has already paid be damned. Airlines also have been known to "ferry" fuel, buying more than they need for the flight 10 in authorizations, I regret that I will be unable to reimburse you for the expenses you have submitted." This airline's "policy" appears to contradict the applicable law. Of course, passengers will not be told the real reason. While traveling on one commuter flight, this author heard an announcement that the airplane was "overweight," even though there were thirteen empty seats on the flight! It goes without saying that an aircraft is designed to accommodate a full load of passengers and their normally expected baggage. But how can an aircraft be "overweight" with empty seats? Again this author's experience has led him to believe that this is almost a sure sign of offloading luggage to accommodate heavy cargo or ferried fuel. A "load manifest" must be kept by the airline, showing the weight of the aircraft, fuel and oil, cargo and baggage, passengers and crewmembers.
11 This can be subpoenaed or discovered. Most airlines are reluctant to forward misdirected luggage via the next flight out on any airline, thereby exacerbating the problem of delayed baggage. Some airlines prefer to make passengers wait until the next flight out on their own airline, which may not be until the next day.
APPLICABLE LAW
Rules differ between purely domestic travel and international travel, and must be discussed separately. Before discussing the applicable law of domestic and international flights, the following information is offered for passengers wishing to initiate claims for loss, damage, or delay of passenger property.
To initiate a claim for loss, damage, or delay of passenger property the first step is to give the airline notice of the claim promptly and in writing, preferably by certified mail. The letter can be sent to the airline's legal department, usually listed in Westlaw's or Lexis's directory of corporate counsel. It is wise to attach numbered or lettered exhibits to the letter, including as applicable: (1) a copy of the ticket; (2) a copy of any boarding passes, if available; (3) a copy of the baggage claim checks, if available; (4) a copy of the lost baggage report filed on arrival at the destination; (5) a copy of any email sent to the company to confirm a claim is being made; and (6) copies of receipts for out-ofpocket expenses such as clothing, toiletries, repairs to luggage and the like. Expect the letter to be ignored. 
LIABILITY FOR DOMESTIC TRAVEL
If the trip is entirely domestic, meaning no destinations or stopover points in a foreign country, the Warsaw Convention does not apply. State law usually applies to aviation accidents. 16 There is generally a cause of action in contract or tort. 17 In a case asking for both tort and contract damages, including damages for mental distress and inconvenience, the Louisiana Court of Appeal wrote:
Since this is a claim under federal statutes and regulations the next question is whether such a claim may be asserted in the state court. If there were any doubt before, this has been resolved by the United States Supreme Court in Yellow Freight System, Inc. v. Donnelly and Tafflin v. Levitt. In these cases the court held that under our system of dual sovereignty state courts have the inherent power, and are presumptively competent, to adjudicate claims arising under the laws of the United States. The court held that to give federal courts exclusive jurisdiction over a federal cause of action, Congress must affirmatively divest state courts of their concurrent jurisdiction. We find nothing in the Federal Aviation Act which prevents the state courts from adjudicating a claim for consequential damages flowing from the delay in delivering luggage by the airline carrier.
22
Most reported aviation cases are federal. Where the claim is for more than $75,000, original diversity jurisdiction 23 or removal diversity jurisdiction 24 is available. In Luckett v. Delta Airlines, Inc., 25 the plaintiff suffered a heart attack when the airline lost her luggage containing her heart medication. The court upheld diversity jurisdiction, but dismissed the case by applying Louisiana's one-year prescription period.
An attempt to remove a luggage claim to federal court based on 31 It is far from clear, however, that federal substantive law even applies to such a claim, much less exclusive federal jurisdiction.
One federal regulation is of importance. The airlines are not always quick to tell their passengers about 14 C.F.R. § 254.4, which reads as follows:
On any flight segment using large aircraft, or on any flight segment that is included on the same ticket as another flight segment that uses large aircraft, an air carrier shall not limit its liability for provable direct or consequential damages resulting from the disappearance of, damage to, or delay in delivery of a passenger's personal property, 
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including baggage, in its custody to an amount less than $2,800 for each passenger.
32
A "large aircraft" is generally any airplane weighing more than 12,500 pounds 33 -a definition which would include most commuter aircraft. For purposes of this section, however, a "large aircraft" is any aircraft having more than 60 seats. 34 Note that it is only necessary that any one of the connecting flights be on a "large aircraft" for this section to apply to all flights on the same ticket. It is not necessary that the "large aircraft" be used for the same flight on which the luggage became lost.
This regulation alone, unless pleaded by the plaintiff in the petition, would not appear to justify federal jurisdiction removal of the case. If the plaintiff wishes to bring the case in federal court regardless of the amount in controversy, 35 he may of course file the petition clearly articulating the federal nature of the claim, citing 14 C.F.R. § 254.4 and the Sam L. Majors case.
The cause of action for luggage lost, damaged or delayed on a domestic flight is, however, normally a matter of state contract law, even though the United States District Court for the Eastern District of Louisiana has held that lost luggage is a matter of federal common law. If the plaintiff wishes to avoid federal court, it would be best if the petition makes clear that the claim is for less than the requisite sum for diversity jurisdiction, expressly waiving all damages in excess of $75,000.
36 If a plaintiff does not desire a jury trial in state court, then that plaintiff may waive all damages in excess of the state law's minimum amount-in-controversy requirement for jury trials. 37 If plaintiff files suit in a court of limited jurisdiction, there should instead be a waiver of all damages in excess of that particular court's jurisdictional limit.
Waiver of damages will avoid a removal based on diversity jurisdiction, but not a removal based on federal question jurisdiction. clearly on the face of the plaintiff's complaint. Under the rule, federal jurisdiction cannot be based upon the likelihood that a federal issue will be addressed during the course of the litigation or that the defendant will plead a federal law in defense. . . . Since the Federal Aviation Regulations do not create a private cause of action, and, therefore, do not preempt common law tort claims, most aviation cases involving wrongful death or personal injury claims do not necessarily present a federal question, even if the crash resulted from a violation of federal regulations. in its ruling, stating that claiming federal preemption of the subject matter is insufficient because "federal preemption is a matter of defense to a state law claim, and not a ground for removal." 42 The Lowe case may be distinguishable, however, in that the wrongful death there occurred on an international flight governed by the Warsaw Convention, which contains its own venue provisions (to be discussed infra). The well-pleaded complaint rule was more clearly articulated by Judge Alvin Rubin in Security Insurance Co. of Hartford v. National Airlines, Inc., 43 which involved a domestic flight. To deter federal question removal, therefore, the petition should clearly articulate a claim in either contract, tort or both, based solely on state law. 44 Moreover, to avoid diversity removal, the petition should waive all damages in excess of the appropriate amount. 45 If the defense removes the case to federal court, the plaintiff may wish to consider filing a motion to remand. 46 The defendant then has only thirty days from service in which to petition the federal court for removal. 47 The plaintiff will then have thirty days in which to petition 
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the federal court to remand the case to state court. 48 Likewise, the plaintiff should consider demanding a jury in the federal court. A jury trial is available in federal court on any federal-question case involving more than twenty dollars, and no jury fee or bond is required in federal court. 49 A plaintiff has ten days in which to file a jury demand in federal court following the filing of the defendant's petition for removal. 50 There is no reason why a plaintiff cannot file both a motion to remand and a demand for jury trial, arguing in the accompanying memorandum that while the case really belongs in state court, plaintiff wants a jury trial if a substantial federal claim is found to exist. The defense may or may not attempt removal. A prudent airline will not wish to wear out its welcome at the federal courthouse by removing every small claims suit for a $500 dented suitcase to federal court for possible jury trial.
The defense may ultimately file an answer raising a contract or "company policy" defense. This was actually allowed, with summary judgment for the airline granted in Balart v. Delta Airlines, Inc.
51 The court's unreported opinion is devoid of any reference to, and the court apparently was totally unaware of, 14 C.F.R. § 254.4 or its predecessor. The Fifth Circuit Court of Appeals, however, has upheld an airline's right to limit its liability in its contract of passage. attention. In Gauthier v. Allright New Orleans, Inc., Louisiana's Fourth Circuit held that a limitation of liability on a parking lot's claim check does not bind a customer who never read the claim check. 55 Federal courts have held that where a limitation of liability on an airline ticket is "printed in such a manner as to virtually be both unnoticeable and unreadable," limited liability does not apply. 56 Federal courts reach that same conclusion if the notice is "camouflaged in Lilliputian print."
57
The plaintiff wishing to go the state court route would do best to avoid mention of 14 C.F.R. § 254.4 in his petition, waiting for the defense to file answer raising the contractual limitation or company policy defense. Only after the thirty-day window for removal has passed should the plaintiff file a memorandum of law calling the court's attention to 14 C.F.R. § 254.4.
LIABILITY FOR INTERNATIONAL TRAVEL
The international passenger is actually in the stronger position. The Warsaw Convention 58 and the amending Montreal Convention 59 limit damages but provide strict liability for loss, damage or delay of luggage. The U.S. Supreme Court ruled that the Warsaw Convention provides the exclusive remedy for damages that occur on international flights. 60 The Warsaw treaty as amended provides:
The carrier is liable for damage sustained in case of destruction or loss of, or of damage to, any registered baggage if the occurrence which caused the damage so sustained took place during the carriage 61 The treaty also provides that the carrier will be liable for damage occasioned by delay in the carriage by air of passengers, baggage or cargo. 62 The treaty continues:
In the carriage of passengers and baggage, and in the case of damage occasioned by delay in the carriage of cargo, the carrier shall not be liable if he proves that he and his servants and agents have taken all necessary measures to avoid the damage or that it was impossible for them to take such measures. 63 Very few delay cases make the national reporters. Most delay cases making their way into reported decisions involve delay of passengers or cargo, not of baggage. 64 It is not unreasonable to surmise that most cases involving loss, delay, or damage to luggage are settled long before they reach an appellate court.
The Warsaw Convention and its amending Montreal Convention limit damages in terms of a gold standard 65 and "special drawing rights." 66 This presently works out to approximately $1,519.00 per passenger. Any attempt by the airline to set a lower limit is null and void. 67 The damage cap is rendered inapplicable if the conduct of the airline was "reckless" 68 or if the airline failed to deliver a proper ticket meeting Warsaw specifications 69 or if the claim check fails to comply with Article 4 of the Warsaw Convention. 70 Where carry-on baggage is "gate checked," the airline may not rely on the notice of limitation of liability contained in the ticket or other baggage claim checks. If the gate claim check itself does not comply with Warsaw, the limitation of liability is inapplicable. 71 Many claim checks, particularly on commuter flights, are written with domestic flight in mind, and simply fail to comply with the Warsaw Convention requirements. It is necessary that both the ticket and the baggage claim check comply with Warsaw for the airline to avail itself of the convention's limitation on damages.
To comply with Warsaw, the baggage claim check must contain: (a) "an indication of the places of departure and destination;" (b) an indication of at least one foreign stopping place; and (c) notice that "the Warsaw Convention may be applicable and that the Convention governs and in most cases limits the liability of carriers in respect of loss of or damage to baggage." 72 If the airline fails to record the weight of the baggage on the claim check given the passenger, the airline may not rely on Warsaw's limits of liability. 73 The separate notice on the ticket must be in 10-point type. 74 The United States Court of Appeals for the Fifth Circuit has held that a Warsaw notice printed in 9-point type does not give the airline the protection of limited liability. 75 An electronic ticket may easily fall short of the requirements of a proper "ticket" under Article 3 of Warsaw for want of all the required Warsaw notices in tenpoint type. 76 
